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for the act of his officers, though the 
offence be indictable : Woodgate v. 
Knatchbull, 2 T. R. 148. 

And we see no objection in point of 
principle or precedent, to allowing an 
action in favor of the state upon all 
actions which sound in damages merely, 
and where the object is to recover a 
pecuniary mulct or penalty. Thus, in 
actions to enforce recognisances in cri- 
minal cases, or in penal actions, there 
would be no such uncertainty as would be 
likely to embarrass the courts or juries. 
It has been often held that the liability 
of a sheriff is in the nature of a tort, and 
that assumpsit will not lie : Walbridge v. 
Griswold, 1 D. Chip. ( Vt. ) 1 62. So also 
of a collector of taxes : Charlestown v. 
Stacy, 10 Vt. R. 562. But beyond this it 
seems to us the sheriff is so much a part 
of the government, being the head of the 
police force of the county and of the 
posse comitatus, that there would be an 
incongruity in quickening his pulses in 
favor of duty by an action on the case 



for any tortious act or neglect. The 
remedy of public opinion and in extreme 
cases, where "there is reason to presume 
bad faith and criminal connivance, by 
attachment and imprisonment, in the 
discretion of the court, or by fine, would 
seem more natural and effective, in the 
majority of cases. 

But we are not insensible to the fact 
that all punishment, as well as reward, 
is fast coming to be measured by its 
direct effect upon mutual interests and 
pecuniary advantage or loss. It is humi- 
liating to reflect that it is so, so much as 
the stubborn facts compel us to recognise. 
And when that high sense of honor, that 
made the sheriffs of England to be reck- 
oned among the nobility, as vice comes, 
or the deputy of the earl, when that fails 
to render such important officers insen- 
sible to all considerations except the 
strict law of duty, it may become neces- 
sary to extend pecuniary penalties so as 
to embrace all the duties of the sheriff. 
I. F. R. 



Louisville Chancery Court, Kentucky. 
HORD AND WIFE v. CRUTCHER AND ALEXANDER. 

Real estate in Kentucky was sold under an execution during the rebellion. 
The owners were residents of Mississippi, a state at war with the United States. 
A. having deterred other purchasers by announcing that he was bidding for the 
owners, bought the land for half its real value, and afterwards sold and conveyed 
it to B. for double the price he had paid, and claimed to hold the proceeds for his 
own use : Held that 

A. could not be considered a trustee for the owners by parol on account of the 
Statute of Frauds, nor by any form of contract, express or implied, because the 
owners were then public enemies. 

The question whether or not B. had notice of A.'s announcement at the sale was 
therefore immaterial, and his title to the land valid. 

But the owners might recover from A., as his acts did not constitute a contract 
but a tort, as to which the right of action was only suspended by the war. 

The measure of damages is the advance A. received on his resale, allowing him 
interest on his payment, and reasonable commissions. 



The opinion of the court was delivered by 
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Pirtle, Chancellor. — The plaintiffs were the owners of a tract 
of land in Jefferson county, Kentucky, which had been incum- 
bered by certain liens that had been foreclosed, and a decree of 
sale obtained. At the time of the sale, in April 1862, the 
defendant Crutcher bid for the land, and announced that he was 
bidding for the owners of the land, who were in the state of Mis- 
sissippi, and, of course, on account of the war, unable to attend 
personally to any business in Kentucky ; and this announcement 
induced persons who intended to bid, to forbear ; and the land 
was sold for less than its value by reason of this announcement. 
The party bidding was not an appointed agent. 

In February 1864, the defendant Crutcher sold the land to the 
defendant Alexander, for something more than twice as much as 
he had bidden for it, and the plaintiffs brought this suit in Octo- 
ber 1865, alleging these facts, and that Alexander was aware of 
the announcement of Crutcher at the judicial sale. This Alex- 
ander denies. I think it may be assumed from the proof, or for 
the sake of the argument, that a person who was an attorney at 
law, and who examined the title for and as the friend of Alex- 
ander, in his absence, had reasonable notice of the fact ; but it is 
not shown that Alexander ever ordered the employment of an 
attorney to examine the title, or that he desired an examination 
to be made by his agent (for he bought by an agent), and the 
agent says in his deposition that he did not employ an attorney, 
and that he had no notice himself of what occurred at the sale, 
and it is not pretended that any notice came to Alexander per- 
sonally until he had received the deed for the property and had 
paid a considerable portion of the purchase-money. Notice to 
the attorney at law was no notice to Alexander or his agent ; and 
notice to an agent of an agent, unless he is also agent for the 
principal in fact, or by construction of law, by reason of privity, 
is no notice to the principal. 

We see it laid down generally in many books, that to be a 
purchaser without notice, the party must have paid the whole 
purchase-money and received the deed ; but this generally is 
only, or absolutely, true as to the purchase-money paid after 
notice, not as to what is paid before ; for generally, not always, 
to that extent the purchaser has the better equity. It depends 
much on the relief the purchaser seeks — a lien on the land for 
what he paid, or the land itself. 
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The plaintiffs seek to recover the land from Alexander, because 
Crutcher held it as trustee for them ; and Alexander says in 
addition to his want of notice, that they were of the people of the 
rebellious states, in actual war against the United States, aiding 
and abetting the enemies of the government at the time of the 
purchase of Crutcher, and of his purchase from Crutcher, and 
that there could be no such thing as the trust of an estate held 
for them according to the general laws of war, and the action 
taken by the Congress and the President in pursuance thereof. 
It appears they were residents of Mississippi at the time. 

This defence I deem conclusive as to Alexander. There could 
not strictly be a trust estate in the lands created by oral declara- 
tions of Crutcher in favor of any person, and especially not of 
persons living in the enemy's country ; and the state of Missis- 
sippi was then the country of an enemy. I am sorry to write it. 

It is undoubtedly true that when a person, by his declarations 
at a public sale of property, induces other persons not to bid, 
because he is bidding for an absent or distressed owner, and he 
obtains the property for less than its value, by such means, and 
afterwards he pretends to hold it as his own, fairly bought ; the 
courts will say it is not fair to hold it ; and sometimes he is 
called a trustee ; but this is only an artificial expression, made 
by the courts, to indicate the remedy to be given as to the thing 
so bought. He is a holder by indirection and wrong, unless the 
other party treats him with gross inattention of his kindness, if it 
were so originally intended, by not coming to stand in his place 
in proper time, on notice of what he has done. 

In this case Crutcher could not be a trustee by parol according 
to the Statute of Frauds, and he could not be a trustee by any 
other shape of contract, because he could not make a contract in 
regard to property in Kentucky with the plaintiffs, who at that 
time stood as alien enemies, in Mississippi ; and the law, of course, 
from what he did, would have implied no contract of trust with 
these parties, as a direct contract could not lawfully have been 
made, or any title or estate in trust created. 

Then, as to Alexander, it does not matter whether he had 
notice or not. 

But, as to Crutcher, how does the case stand ? 

He evidently, by his announcement that he was bidding for 
absent persons in this distressing time of war, did discourage, 
and indeed, stop other bidding, and did obtain the property for 
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much less than it was worth. Now, in this time of war, and 
general non-intercourse and common suffering, he could not have 
expected that the purchase-money could be repaid to him soon, 
or in any definite time ; and it is not shown that the plaintiffs had 
any notice of what had been going on. They ought to have come 
forward to indemnify him at some reasonable time, under the cir- 
cumstances, at any rate, or he might have sold the land to indem- 
nify himself. But in February 1864 it was not reasonable for 
him to sell the land at such an advanced price, and put all the 
money in his own pocket (although, perhaps, he might have done 
so, as far as his own indemnity required), for the plaintiffs could 
not have been taken to have rejected the act which seemed a 
kindness. 

The plaintiffs could not sue upon a contract or any declaration 
making him an actual trustee of the land for them ; because the 
law of war did not allow such contract or declaration to be 
binding (nor did the Statute of Frauds), if no outside equitable 
circumstances were connected with the parol contract or declara- 
tion ; and besides, it was nudum pactum, if it was only a pact ; 
but here there was no sort of contract, for the plaintiffs knew 
nothing of what had taken place. 

But their action is to be sustained upon the wrong done to 
them, by pretending to favor them when he brought an injury to 
them. Their action for this was suspended during the war, but 
when the war was over, their right to bring the suit, the persona 
standi in judicio, came to each of them as if there had been no 
war at the time. For the law of nations, in cases of wrongs to 
persons, or property, during the war — not in cases of contracts 
made during the war, for they are void — only suspends the 
remedy, because an enemy cannot bring an action, while standing 
as an enemy, in our courts, but when the war is over the wrong- 
doer is subject to the action for the wrong done during the war, 
not connected with the war in any way, as in the case of a tort ; 
for then comes the right to sue, untouched by the war. 

Crutcher must, therefore, pay to the plaintiffs what he received 
from Alexander over and above what he paid for the land, allow- 
ing interest on what he paid to the time when he was reimbursed 
by payment from Alexander, and reasonable commission ; and 
the case is referred to the commissioner to report what this shall 
be, taking into consideration rents and improvements. And, as 
to Alexander, the case is dismissed. 



